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Federal Acquisition Regulation 37.502 

receipt of those payments. This deter-
mination may be appropriate, for ex-
ample, if it encourages greater com-
petition or participation of small busi-
ness concerns. 

Subpart 37.4—Nonpersonal Health 
Care Services 

SOURCE: 54 FR 5056, Jan. 31, 1989, unless 
otherwise noted. 

37.400 Scope of subpart. 
This subpart prescribes policies and 

procedures for obtaining health care 
services of physicians, dentists and 
other health care providers by nonper-
sonal services contracts, as defined in 
37.101. 

37.401 Policy. 
Agencies may enter into nonpersonal 

health care services contracts with 
physicians, dentists and other health 
care providers under authority of 10 
U.S.C. 2304 and 41 U.S.C. 253. Each con-
tract shall— 

(a) State that the contract is a non-
personal health care services contract, 
as defined in 37.101, under which the 
contractor is an independent con-
tractor; 

(b) State that the Government may 
evaluate the quality of professional 
and administrative services provided, 
but retains no control over the med-
ical, professional aspects of services 
rendered (e.g., professional judgments, 
diagnosis for specific medical treat-
ment); 

(c) Require that the contractor in-
demnify the Government for any liabil-
ity producing act or omission by the 
contractor, its employees and agents 
occurring during contract performance; 

(d) Require that the contractor main-
tain medical liability insurance, in a 
coverage amount acceptable to the 
contracting officer, which is not less 
than the amount normally prevailing 
within the local community for the 
medical specialty concerned; and 

(e) State that the contractor is re-
quired to ensure that its subcontracts 
for provisions of health care services, 
contain the requirements of the clause 
at 52.237–7, including the maintenance 
of medical liability insurance. 

37.402 Contracting officer responsibil-
ities. 

Contracting officers shall obtain evi-
dence of insurability concerning med-
ical liability insurance from the appar-
ent successful offeror prior to contract 
award and shall obtain evidence of in-
surance demonstrating the required 
coverage prior to commencement of 
performance. 

[62 FR 237, Jan. 2, 1997] 

37.403 Contract clause. 
The contracting officer shall insert 

the clause at 52.237–7, Indemnification 
and Medical Liability Insurance, in so-
licitations and contracts for nonper-
sonal health care services. The con-
tracting officer may include the clause 
in bilateral purchase orders for nonper-
sonal health care services awarded 
under the procedures in part 13. 

Subpart 37.5—Management 
Oversignt of Service Contracts 

SOURCE: 62 FR 12694, Mar. 17, 1997, unless 
otherwise noted. 

37.500 Scope of subpart. 
This subpart establishes responsibil-

ities for implementing Office of Fed-
eral Procurement Policy (OFPP) Pol-
icy Letter 93–1, Management Oversight 
of Service Contracting. 

37.501 Definition. 
Best practices, as used in this subpart, 

means techniques that agencies may 
use to help detect problems in the ac-
quisition, management, and adminis-
tration of service contracts. Best prac-
tices are practical techniques gained 
from experience that agencies may use 
to improve the procurement process. 

37.502 Exclusions. 
(a) This subpart does not apply to 

services that are 
(1) Obtained through personnel ap-

pointments and advisory committees; 
(2) Obtained through personal service 

contracts authorized by statute; 
(3) For construction as defined in 

2.101; or 
(4) Obtained through interagency 

agreements where the work is being 
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performed by in-house Federal employ-
ees. 

(b) Services obtained under contracts 
below the simplified acquisition 
threshold and services incidental to 
supply contracts also are excluded 
from the requirements of this subpart. 
However, good management practices 
and contract administration tech-
niques should be used regardless of the 
contracting method. 

[62 FR 12694, Mar. 17, 1997, as amended at 66 
FR 2133, Jan. 10, 2001] 

37.503 Agency-head responsibilities. 

The agency head or designee should 
ensure that— 

(a) Requirements for services are 
clearly defined and appropriate per-
formance standards are developed so 
that the agency’s requirements can be 
understood by potential offerors and 
that performance in accordance with 
contract terms and conditions will 
meet the agency’s requirements; 

(b) Service contracts are awarded and 
administered in a manner that will 
provide the customer its supplies and 
services within budget and in a timely 
manner; 

(c) Specific procedures are in place 
before contracting for services to en-
sure that inherently governmental 
functions are performed by Govern-
ment personnel; and 

(d) Strategies are developed and nec-
essary staff training is initiated to en-
sure effective implementation of the 
policies in 37.102. 

[62 FR 12694, Mar. 17, 1997, as amended at 65 
FR 36014, June 6, 2000; 71 FR 20300, Apr. 19, 
2006] 

37.504 Contracting officials’ respon-
sibilities. 

Contracting officials should ensure 
that ‘‘best practices’’ techniques are 
used when contracting for services and 
in contract management and adminis-
tration (see OFPP Policy Letter 93–1). 

Subpart 37.6—Performance-Based 
Acquisition 

SOURCE: 71 FR 218, Jan. 3, 2006, unless 
othewise noted. 

37.600 Scope of subpart. 
This subpart prescribes policies and 

procedures for acquiring services using 
performance-based acquisition meth-
ods. 

37.601 General. 
(a) Solicitations may use either a 

performance work statement or a 
statement of objectives (see 37.602). 

(b) Performance-based contracts for 
services shall include— 

(1) A performance work statement 
(PWS); 

(2) Measurable performance stand-
ards (i.e., in terms of quality, timeli-
ness, quantity, etc.) and the method of 
assessing contractor performance 
against performance standards; and 

(3) Performance incentives where ap-
propriate. When used, the performance 
incentives shall correspond to the per-
formance standards set forth in the 
contract (see 16.402–2). 

(c) See 12.102(g) for the use of Part 12 
procedures for performance-based ac-
quisitions. 

37.602 Performance work statement. 
(a) A Performance work statement 

(PWS) may be prepared by the Govern-
ment or result from a Statement of ob-
jectives (SOO) prepared by the Govern-
ment where the offeror proposes the 
PWS. 

(b) Agencies shall, to the maximum 
extent practicable— 

(1) Describe the work in terms of the 
required results rather than either 
‘‘how’’ the work is to be accomplished 
or the number of hours to be provided 
(see 11.002(a)(2) and 11.101); 

(2) Enable assessment of work per-
formance against measurable perform-
ance standards; 

(3) Rely on the use of measurable per-
formance standards and financial in-
centives in a competitive environment 
to encourage competitors to develop 
and institute innovative and cost-effec-
tive methods of performing the work. 

(c) Offerors use the SOO to develop 
the PWS; however, the SOO does not 
become part of the contract. The SOO 
shall, at a minimum, include— 

(1) Purpose; 
(2) Scope or mission; 
(3) Period and place of performance; 
(4) Background; 
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